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In his Civil Rights Litigation column, Ilann M. Maazel, a partner at Emery Celli Brinckerhoff & Abady, writes that bullying in schools has taken center stage in the national dialogue in recent years as the backdrop to high-profile suicides, school violence, and increasingly urgent debates over teens/tweens and social media, but as often happens, the law has struggled to catch up to an important social issue.
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The issue of bullying in schools has taken center stage in the national dialogue in recent years. Bullying has been the backdrop to high-profile suicides, school violence, and increasingly urgent debates over teens/tweens and social media. At most every school in the country, bullying is a major topic of concern.

As often happens, the law has struggled to catch up to an important social issue. But with the recent, thorough and fascinating opinion by Judge Jack B. Weinstein, L.K. v. New York City Dep't of Educ., 2011 WL 1549243 (E.D.N.Y. April 25, 2011), that may be about to change.

'L.K.'

L.K. dealt with "the extent to which bullying by other students inhibits a disabled child from being educated appropriately, and what her school must do about it" under the Individuals with Disabilities Education Act (IDEA). Under the IDEA, states receiving federal funds must provide all disabled children a free appropriate public education. Schools must provide "special education and related services tailored to meet the unique needs of a particular child, and be reasonably calculated to enable the child to receive educational benefits." An Individualized Education Program (IEP) must be "likely to produce progress, not regression," considering academic achievement, social and physical development, and behavioral needs. If the state fails, parents may enroll their disabled child in private school at the state's expense.

L.K. was a 12-year-old girl with learning disabilities. The New York City Department of Education originally placed her into an integrated, public school class with disabled and non-disabled students. She also had a one-to-one teaching aide and speech, occupational, and physical therapy. However, "L.K. complained to her parents almost daily about being bullied at school." According to various witnesses, L.K. was "ostracized in the classroom," "the subject of ridicule from other students" and "a great deal of teasing…of L.K., with other children physically backing away to avoid her." "She would be tripped, where she was walking by and they would stick out their feet just to see what would happen. And then if she fell, well, then the teachers would get upset with her for making a scene."

Other alleged bullying included: "a drawing in the record made by a student in L.K.'s class depicting L.K. in a disparaging light; a student chasing L.K. with what he claimed was blood but was in fact ketchup; other students refusing to touch things once L.K. had; and a prank phone call made to L.K.'s home, which the school was informed about."

According to L.K.'s parents, this hostile atmosphere caused her "to resist attending school, hurt her academic performance, and damaged her emotional well-being," contentions all disputed by the Education Department. The parents also claimed they attempted to address the bullying issue with the principal on a number of occasions, orally and in writing, but faced a hostile reception to their complaints. At a meeting to discuss L.K.'s IEP, her parents again alleged they raised the issue of bullying, but the principal refused to discuss the issue.

Unhappy with the Education Department's continued placement of L.K. in public school, her parents ultimately enrolled her in the Summit School, a private school approved by the New York State Education Department that provides educational and therapeutic services for learning disabled students. The parents sought reimbursement for tuition at Summit, to which the parents would be entitled if the Education Department had failed to provide L.K. the free and appropriate public education required under the IDEA.

Bullying in Schools

Citing a broad array of sources, Judge Weinstein first surveyed the historical, social, and psychological landscape for bullying in America. "[T]he bully-victim relationship is characterized by a real or perceived imbalance of power and encompasses a variety of negative acts that are carried out repeatedly over time." Bullying usually takes "three forms: physical (e.g. hitting); verbal (e.g. taunting); and psychological (e.g. engaging in social exclusion)."

Though "[t]he consensus among physicians and social scientists, educators and youth development organizations, civil rights advocates and law enforcement is that bullying is neither inevitable nor normal,"1 it is certainly prevalent: "[w]hile observing groups of kindergarten and first grade students, researchers noted an incident of bullying on the playground every three to six minutes."2
Bullying is most common in elementary school, especially for "children who struggle academically," and "[t]he victim of school bullying is most often a single person," not a group of people. While anyone can be a victim, over time "the field of children who are consistently victimized become[s] narrowed on the basis of ongoing experience," creating a subset of children caught in a "vicious cycle in which victimization and maladjustment feed off one another."3
Unlike horseplay, bullying is distinguished by "unequal, coercive power."4 "The bully-victim connection can be viewed as the opposite of a healthy peer relationship. Peers are equals on the same social standing, while a bullying nexus lacks equality of standing."

The more recent phenomenon of cyberbullying, defined as "willful and repeated harm inflicted through the use of computers, cell phones and other electronic devices," affects about 20 percent of 11- to 18-year-olds, according to one study.5 Unlike traditional bullying, cyberbullying can attack anonymously; it can go viral, with many people harassing the same target at once; "the bully does not see the emotional toll his bullying creates, allowing the culprit to push further than he or she might in a face-to-face relationship"; and parents and teachers often are not sufficiently technologically savvy to monitor, much less prevent, cyberbullying.

The court found that bullying is caused by a variety of factors. Perhaps most relevant in the context of potential legal claims against schools, one factor "is the climate of the school. When a school is not supportive or is negative, bullying thrives…. When teachers downplay bullying or view it as kids being kids, bullying rates are higher." As noted in one study, "[t]he school's atmosphere includes the disciplinary system, preventive policies, the architecture of the building itself, resources, support services, and morale. School control is at its worst when staff and dominant students model this behavior, bullying is ignored or reinforced, or it is accepted as normal and expected." Other factors cited by the court include parents, the environment at home, social dynamics, cultural influences, and age.

Unsurprisingly, bullying can cause any number of problems: In a Secret Service study, two-thirds of school shooting incidents involved a shooter who felt "bullied, persecuted, or threatened at school."6 Bullying can cause victims to experience anxiety, insecurity, low self-esteem, feelings of not belonging at school, depression, impaired concentration, poor academic performance, antisocial behavior, shame, loneliness and isolation, trouble making friends, increased health problems, "lasting emotional and psychological scars into adulthood," and even suicide.

Bullies, too, may experience serious problems: sadness, depressive symptoms, poor emotional adjustment, "hostile inter-personal interactions in their adulthood," "more trouble adjusting to the role of parent," antisocial behavior, a greater propensity "to assault or sexually harass their classmates," more frequent alcohol use, and a greater propensity to commit violence and engage in criminal behavior. In all, bullying "affects the school performance, emotional well-being, mental health, and social development of school children throughout the United States."7
Students with Disabilities

Judge Weinstein found that "students with a disability…are subject to increased bullying that is often directed at the disability."8 "Overall, students with disabilities are less popular, have fewer friends, and struggle more with loneliness and peer rejection, increasing the likelihood they will become the victim of bullying." Some states have begun to take notice. In Massachusetts, for example, "[w]henever the evaluation of the Individualized Education Program team indicates that the child…is vulnerable to bullying, harassment or teasing because of the child's disability, the Individualized Education Program shall address the skills and proficiencies needed to avoid and respond to bullying, harassment or teasing."9
Since 2000, the U.S. Department of Education has also warned that, consistent with anti-disability discrimination statutes (such as Section 504 of the Rehabilitation Act of 1973 and Title II of the Americans with Disabilities Act), schools should investigate and "respond appropriately" to disability harassment, defined as "intimidation or abusive behavior toward a student based on disability that creates a hostile environment."10
Bullying and the IDEA

The U.S. Court of Appeals for the Second Circuit has never resolved whether bullying can be a basis for an IDEA claim for denial of a free and appropriate public education. Judge Weinstein first surveyed analogous case law, including Title IX of the Civil Rights Act, which provides (subject to certain exceptions): "No person in the United States shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any education program or activity receiving Federal financial assistance."11 Under Title IX, a school is liable where it has notice and is deliberately indifferent to severe, pervasive, and objectively offensive sexual harassment that alters the student's education.

Judge Weinstein found the test analogous to disability harassment, but too stringent under the IDEA, "a distinct statute designed to protect student learning opportunities." The distinction is sensible: The IDEA is not merely an anti-discrimination statute, but a spending statute that imposes affirmative and wide-reaching obligations on public school systems, most importantly, the broad guarantee of an "appropriate" public education.

Given these affirmative obligations, the court held that schools are liable under the IDEA where "school personnel was deliberately indifferent to, or failed to take reasonable steps to prevent bullying that substantially restricted a child with learning disabilities in her educational opportunities," a test similar to the guidance previously given by the U.S. Department of Education. The court further explicated: "When responding to bullying incidents, which may affect the opportunities of a special education student to obtain an appropriate education, a school must take prompt and appropriate action. It must investigate if the harassment is reported to have occurred. If harassment is found to have occurred, the school must take appropriate steps to prevent it in the future. These duties of a school exist even if the misconduct is covered by its anti-bullying policy, and regardless of whether the student has complained, asked the school to take action, or identified the harassment as a form of discrimination."

Finally, "[i]t is not necessary to show that the bullying prevented all opportunity for an appropriate education, but only that it is likely to affect the opportunity of the student for an appropriate education. The bullying need not be a reaction to or related to a particular disability."

L.K.'s Claim

Here, L.K. produced evidence that she was a victim of bullying, that the school was on notice yet failed to take reasonable steps to address the harassment, and that L.K. suffered adverse educational effects as a result. In short, the court denied summary judgment to the Education Department, and held that L.K. presented sufficient evidence to present to a fact finder at trial.

Floodgates?

Given that bullying may occur in a single playground every three to six minutes, see supra, one might wonder whether this source of IDEA liability may open the floodgates to endless litigation. The court, however, pointed to the (albeit, more narrow) sex harassment precedent already applicable in schools, the previous guidance of the Department of Education, and of course, the holding's restriction to disabled students. Finally, not all bullying leads to liability under L.K. First, bullying must not only "restrict[]," but "substantially restrict[] a child with learning disabilities in her educational opportunities." Second, the school must, at minimum, "fail[]" to take reasonable steps to prevent" it—certainly not a "shocks the conscience" test, but hardly strict liability either.

Perhaps even more interesting than the holding itself, the opinion offers some tantalizing clues as to potential bullying claims for non-disabled students. For example, given truancy laws, do schools assume a special duty to address bullying under Substantive Due Process, analogous to duties in the prison and foster care contexts? The question is fascinating; however, it will have to await our next column.

Ilann M. Maazel is a partner at Emery Celli Brinckerhoff & Abady, which specializes in civil rights and commercial litigation.
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