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Question: Is it neglect if a school does not protect a child against discrimination as required by the NJ Law Against Discrimination (LAD)? Is it neglect if a school does not enact all the requirements of the NJ Anti-Bullying Bill of Rights (ABBR)? Is it neglect if a school does not adequately protect and care for a child?

Legal Definition of HIB in NJ
Any gesture, any written, verbal or physical act, or any electronic communication, whether it be a single incident or a series of incidents, that is:
	reasonably perceived as being motivated either by any actual or perceived characteristic, such as race, color, religion, ancestry, national origin, gender, sexual orientation, gender identity and expression, or a mental, physical or sensory disability, or by any other distinguishing characteristic
	that takes place on school property, at any school-sponsored function or on a school bus, or off school grounds, that substantially disrupts or interferes with the orderly operation of the school or the rights of other students 

and that:
A reasonable person should know, under the circumstances, will have the effect of:
	Physically or emotionally harming a student or damaging the student's property or placing a student in reasonable fear of physical or emotional harm to his person or damage to his property; or
	Has the effect of insulting or demeaning any student or group of students; or

Creates a hostile educational environment at school for the student by interfering with a student’s education or by severely or pervasively causing physical or emotional harm to the student.

Under the ABBR, the school safety team shall:
(1) Receive any complaints of harassment, intimidation, or bullying of students that have been reported to the principal;
(2) Receive copies of any report prepared after an investigation of an incident of harassment, intimidation, or bullying;
(3) Identify and address patterns of harassment, intimidation, or bullying of students in the school; 
(4) Review and strengthen school climate and the policies of the school in order to prevent and address harassment, intimidation, or bullying of students; 
(5) Educate the community, including students, teachers, administrative staff, and parents, to prevent and address harassment, intimidation, or bullying of students.

Penalties Under the ABBR
A school administrator who receives a report of harassment, intimidation, or bullying from a 
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district employee, and fails to initiate or conduct an investigation, or who should have known of an incident of harassment, intimidation, or bullying and fails to take sufficient action to minimize or eliminate the harassment, intimidation, or bullying, may be subject to disciplinary action.

Neglect: Federal Standards
Federal legislation lays the groundwork for States by identifying a minimum set of acts or behaviors that define child abuse and neglect. The Federal Child Abuse Prevention and Treatment Act (CAPTA), (42 U.S.C.A. §5106g), as amended by the Keeping Children and Families Safe Act of 2003, defines child neglect as, at minimum: 
	Any recent act or failure to act on the part of a parent or caretaker which results in death, serious physical or emotional harm, sexual abuse or exploitation; or

An act or failure to act which presents an imminent risk of serious harm. 

NCANDS (National Data Archive on Child Abuse and Neglect)
NCANDS defines neglect as “a type of maltreatment that refers to the failure by the caregiver to provide needed, age-appropriate care although financially able to do so or offered financial or other means to do so”. Neglect is usually typified by an ongoing pattern of inadequate care and is readily observed by individuals in close contact with the child. U.S. Department of Health and Human Services, Administration on Children, Youth, and Families. (2007). Child Maltreatment 2005. Washington, DC: U.S. Government Printing Office.

Tort Principles of Negligence 
Under tort principles of negligence, educators owe students a duty to anticipate foreseeable dangers and to take reasonable steps to protect those students from that danger. To this end, educators owe the same degree of care and supervision to their students that reasonable and prudent parents would employ in the same circumstances for their children. DeMitchell, T. A. (2007). Negligence: What principals need to know about avoiding liability. Lanham, MD: Rowman & Littlefield Education. 

Types of Neglect
Physical (e.g., failure to provide necessary food or shelter, or lack of appropriate supervision) 
Medical (e.g., failure to provide necessary medical or mental health treatment) 
Educational (e.g., failure to educate a child or attend to special education needs)
Emotional (e.g., inattention to a child's emotional needs, failure to provide psychological care, or permitting the child to use alcohol or other drugs) http://www.nj.gov/dcf/reporting/defining/
									

P3 of 4, Bullying in School as Child Abuse and Neglect, Stuart Green, Michael B. Greene, 4/19/13

Authority of Schools
In loco parentis: This status is legal and not just descriptive. For example an appellate court in New York, in Garcia v. City of New York (1996), held that schools, once they take over physical custody and control of children, effectively take the place of their parents and guardians. 

US Supreme Court Ruling
US Supreme Court, 469 U.S. 325, New Jersey v. T.L.O., January 15, 1985 
	"The maintenance of discipline in the schools requires not only that students be restrained from assaulting one another, abusing drugs and alcohol, and committing other crimes, but also that students conform themselves to the standards of conduct prescribed by school authorities. We have repeatedly emphasized the need for affirming the comprehensive authority of the States and of school officials, consistent with fundamental constitutional safeguards, to prescribe and control conduct in the schools. The Court also has emphasized the need for affirming the comprehensive authority of the states and of school officials to prescribe and control conduct in the schools."

Anthony Zeno v. Pine Plains Central School District
(Paraphrased summary, accessed at http://cyberbullying.us/blog/anthony-zeno-v-pine-plains-central-school-district.html)
	A 2012 bullying case from Second Circuit Court of Appeals (New York): schools could be held liable even in cases where they do take steps to respond to harassment that occurs in school. The point this particular case makes is that a school response needs to be effective to be sufficient. The court held that even though punishment was meted out after most incidents, “the sufficiency of a response ... must be considered”. Applying discipline and implementing new programming is only sufficient to the extent that the behaviors desist. Implementing a particular response without concern for its efficacy evidently is not enough to protect a school from a claim of deliberate indifference. Responses to bullying need to be targeted (focusing on the nature of the harassment), comprehensive (long-term recurring programming vs. a one-time brief presentation), and effective (the bullying has to stop or at least be reduced significantly in frequency and seriousness).

School - Child Welfare Relations
N.J.A.C. 6A:16-11 requires that a person be identified “to act as the primary contact person between the schools in the school district and child welfare authorities with regard to general information sharing, the development of mutual training and other cooperative efforts.”

Title 9 
What constitutes abuse, abandonment, cruelty and neglect of child
Children-Juvenile and Domestic Relations Courts - 9:6-1
Neglect of a child shall consist in any of the following acts, by anyone having the custody or control of the child: 
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(a) willfully failing to provide proper and sufficient food, clothing, maintenance, regular school education as required by law, medical attendance or surgical treatment, and a clean and proper home, or 
	(b) failure to do or permit to be done any act necessary for the child's physical or moral well-being. 
Neglect also means the continued inappropriate placement of a child in an institution, as defined in section 1 of P.L.1974, c. 119 (C. 9:6-8.21), with the knowledge that the placement has resulted and may continue to result in harm to the child's mental or physical well-being.
NJ Administrative Code: 9:6-2. ... "The person having the care, custody and control of any child", as used in this chapter, shall mean any person who has assumed the care of a child, or any person with whom a child is living at the time the offense is committed, and shall include a teacher, employee or volunteer, whether compensated or uncompensated, of an institution as defined in section 1 of P.L.1974, c.119 (C.9:6-8.21) who is responsible for the child's welfare, and a person who legally or voluntarily assumes the care, custody, maintenance or support of the child. Custodian also includes any other staff person of an institution regardless of whether or not the person is responsible for the care or supervision of the child. Custodian also includes a teaching staff member or other employee, whether compensated or uncompensated, of a day school as defined in section 1 of P.L.1974, c.119 (C.9:6-8.21). Amended 1987, c.341, s.2; 2004, c.130, s.20.
			
The Consequences of Bullying, and Child Abuse and Neglect
Many cross-sectional and, more importantly, longitudinal studies that examine the impact of chronic bullying, indicate serious psychological impacts which parallel the damage done by child abuse and neglect. Child neglect is by far the most frequent type of child maltreatment. The national statistics suggest that more than 75% of all reported child maltreatment is neglect. In NJ, the figure is above 80%.
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